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Dear |||}

On behalf of ICAT, it is my pleasure to share with you the joint contribution in response to the
public consultation on the revision of the EU Anti-Trafficking Directive. As the format of the on-
line public consultation is not suitable for joint submissions, the document will be uploaded
together with ICMPD’s submission noting that it should be treated separately. This ICAT joint
submission is made without prejudice to the submissions that its members or partners will make
separately, including the ICMPD’s submission.

We hope, you will find the input provided useful and please do not hesitate to get back to us in
case of any questions or need for further clarifications.

Regards,

International Centre for Migration Policy Development (ICMPD)
Gonzagagasse 1, 5th floor, A-1010 Vienna
www.icmpd.org
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SUBMISSION BY THE INTER-AGENCY COORDINATION GROUP
AGAINST TRAFFICKING IN PERSONS IN RESPONSE TO THE
PUBLIC CONSULTATION ON THE REVISION OF THE EUROPEAN
UNION (EU) ANTI-TRAFFICKING DIRECTIVE

INTRODUCTION:

About ICAT

The Inter-Agency Coordination Group Against Trafficking in Persons (ICAT) is a policy forum mandated by the
UN General Assembly (resolution 61/180) to improve coordination among United Nations (UN) agencies and
other relevant international organizations to facilitate a holistic and comprehensive approach to preventing and
combating trafficking in human beings (THB), including protection and support for victims of trafficking. The UN
and other International Organisations that are members or partners of ICAT (30 as of March 2022) work together
to ensure a full and comprehensive implementation of all international instruments and standards of relevance
for the prevention and combating of trafficking in persons and protection of and support for victims of
trafficking. ICAT also works to increase the coherence and coordination of all its members’ interventions at policy
and operational level in the field of counter-trafficking in persons, guided by the UN Global Action Plan against
Trafficking in Persons that was adopted by the General Assembly (resolution 64/293) on 30 July 2010.

ICAT Joint Submission

This joint submission is made in response to the public consultation that was published by the European
Commission in order to gather the perspectives of a variety of stakeholders with a view to: (i) take stock of the
results achieved by the Directive 2011/36/EU of the European Parliament and of the Council on Preventing and
Combating Trafficking in Human Beings and Protecting its Victims (EU Anti-Trafficking Directive) so far, and (ii)
provide recommendations for a potential revision of the EU Anti-Trafficking Directive.

ICAT welcomes the opening of the public consultation, praises the European Commission for its participatory
approach to policy and legislative design and development, and thanks the EU Anti-Trafficking Coordinator and
her team for explicitly seeking the input of ICAT both in the background documents of the Public Consultation,
as well as through the different exchanges that were held within and outside the related evaluation and impact
assessment processes.

Given the structure and diverse composition of ICAT member organisations and partners, and in light of the
specific format of the public consultation which is based on an online questionnaire with targeted questions,
ICAT has decided to make a joint submission, following the format of the questionnaire that has been published
online. The questionnaire featured in the public consultation is composed of two parts, one which is evaluation-
oriented, while the second part is forward-looking and geared towards the revision of the Directive itself.




https://undocs.org/en/A/RES/61/180

https://documents-dds-ny.un.org/doc/UNDOC/GEN/N09/479/41/PDF/N0947941.pdf?OpenElement

https://ec.europa.eu/anti-trafficking/document/download/e334bebb-a7c0-4877-bec9-bfb1e8e57efd_en
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This ICAT joint submission is made without prejudice to the separate submissions that its members or partners
will make separately.

THE EU ANTI TRAFFICKING DIRECTIVE: 10 YEARS OF IMPLEMENTATION

It is the view of ICAT that the EU Anti-Trafficking Directive has had a positive impact on the ability of the EU and
its Member States to fight the scourge of trafficking in human beings and to protect its victims. The EU Anti-
Trafficking Directive provisions that relate to protection have fostered a more effective access to assistance and
support measures for victims, reinforcing the effectiveness of their access to rights and entitlements that were
not necessarily envisaged by all Member States’ domestic legislative and policy frameworks.*

The Directive fostered better legislative and policy coherence within the EU, resulting in enhanced operational
coordination between Member States, best exemplified in the fields of law enforcement and criminal justice,
with numerous joint operations. These successes are best illustrated by the establishment of Joint Investigation
Teams and automated data exchanges. At the same time, the first EU strategy against Trafficking in Human
Beings? laid a fertile ground for EU Agencies, networks and bodies to increase their operations and coordination
mechanisms with authorities from Member States, as demonstrated by the increased role played by EUROPOL
and EUROJUST.

However, and despite these important achievements, the picture remains grim when looking at statistics and
stories of victims of trafficking in human beings. As recalled by the European Parliament in its resolution of 10
February 2021 on the implementation of the Directive3, the number of registered victims of TIP has grown
according to the Commission’s last study period (2017 and 2018) compared to the previous one, and continues
to increase, noting that the actual number of victims is most likely to be considerably higher than in the reported
data, as many victims remain undetected.*

Lack of identification remains a widespread problem. Despite the commendable efforts by the European
Commission to address the gender dimension of trafficking in human beings, this crime within the EU remains
highly gendered, with women and girls accounting for a significant proportion of all victims, particularly in
relation to sexual exploitation. Moreover, the scale of child trafficking remains an overwhelming concern, as
nearly one-third of all victims identified in the EU are children.?

Despite significant progress in the law enforcement and criminal justice fields, a culture of impunity continues
to prevail, with very few convictions for trafficking offences®. Traffickers’ modi operandi have proven more
flexible than institutional responses, particularly in their ability to adapt, displaying agile adjustment capabilities,
which are best manifested through the use of technology. Moreover, trafficking in human beings in the supply
chains remains inadequately addressed in the context of an ever-growing demand for cheap services and

1 A review of the implementation of the EU Strategy on Human Trafficking by EU Member States, Trace, November 2014, available at:
https://www.trilateralresearch.com/wp-content/uploads/2018/02/TRACE D1.1 Final.pdf

2 See: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52021DC0171&from=EN

3 European Parliament, Resolution of 10 February 2021 on the implementation of Directive 2011/36/EU on preventing and combating
trafficking in human beings and protecting its victims (2020/2029(IN1))

4 See: Data Collection on trafficking in human beings in the EU, European Commission, available at: https://op.europa.eu/en/publication-
detail/-/publication/5b93c49f-12a0-11eb-9a54-01aa75ed71al
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https://www.trilateralresearch.com/wp-content/uploads/2018/02/TRACE_D1.1_Final.pdf

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52021DC0171&from=EN

https://op.europa.eu/en/publication-detail/-/publication/5b93c49f-12a0-11eb-9a54-01aa75ed71a1

https://op.europa.eu/en/publication-detail/-/publication/5b93c49f-12a0-11eb-9a54-01aa75ed71a1
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products, and the inadequate enforcement of the few obligations of legal persons in relation to due diligence
and accountability processes when criminal offences and human rights violations are committed. Detecting and
removing the risk of trafficking within supply chains, for example through due diligence obligations, will make
trafficking less profitable and less widespread.”

Finally, there still exists great variance on how State actors abide by their obligations to respect, protect and
fulfil the human rights of trafficked persons, including in coordinating their efforts with civil society.
Acknowledging the varying national context of States, differences in the definition and operationalisation of
National Referral Mechanisms, where they exist, result in poor transnational referral capacities which can at
times contribute to the re-victimisation of victims and survivors.

POTENTIAL IMPROVEMENTS TO BE BROUGHT TO A REVISED ANTI TRAFFICKING

DIRECTIVE:

Based on the above, and should the evaluation and impact assessment process conclude that a revision of the
directive is both desirable and necessary, ICAT proposes a number of prioritised recommendations.

A) Scope of the EU Anti Trafficking Directive — Legal Clarity and Policy Coherence

Taking Stock of 10 years of Legislative and Policy Development

More than 10 years have passed since the entry into force of the EU Anti-Trafficking Directive requiring EU
Member States that did not opt out to ensure its full transposition in their domestic legislation by April 2013.

The European Commission, and other EU institutions such as the European Parliament and the Council of the
European Union have since produced numerous documents in relation to the EU Anti-Trafficking Directive and
its provisions, especially in relation to the rights of victims.

Material Scope and Definitional Issues

One of the greatest benefits stemming from the EU Anti-Trafficking Directive is its contribution to a better
alignment of definitions across a number of EU MS through its transposition. However, a number of divergences
subsist in the interpretation of the means and type of exploitation.

As far as the means are concerned, ICAT recommends that the directive defines the concept of “abuse of a
position of vulnerability” in a way that is more closely related to existing authoritative guidance® on this matter.

In the same vein, it is recommended to integrate a definition of the notion of “abuse of power” given the
importance this bears on both the successful conclusion of criminal proceedings through conviction and
punishment as well as on the protection of (potential) victims, including promoting an effective application of
the non-punishment principle.

7ICAT Issue Brief 10, Preventing Trafficking in Persons: the role of public procurement, 2021, available at:
https://icat.un.org/sites/g/files/tmzbdl461/files/publications/icat_issue brief 10 on public procurement 0.pdf

8 UNODC, Abuse of a position of vulnerability and other “means” within the definition of trafficking in persons, 2013 available at
https://www.unodc.org/documents/human-trafficking/2012/UNODC 2012 Issue Paper - Abuse of a Position of Vulnerability.pdf




https://icat.un.org/sites/g/files/tmzbdl461/files/publications/icat_issue_brief_10_on_public_procurement_0.pdf

https://www.unodc.org/documents/human-trafficking/2012/UNODC_2012_Issue_Paper_-_Abuse_of_a_Position_of_Vulnerability.pdf
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As far as purposes of exploitation are concerned, the non-exhaustive list provided in Article 2 paragraph 3
constituted a welcome development when it replaced the Framework Decision 2002/629/JHA. Yet, the lack of
definition in the EU Anti-Trafficking Directive (or of guidance in the recitals) of the newly introduced forms of
exploitation has led to a divergence of interpretation between Member States. This resulted in a considerable
difference of treatment in practice, in particular in relation to trafficking for the purpose of forced begging, with,
for example, some Member States considering that parents begging with their children on the streets was
tantamount to trafficking in persons, while other Member States would instead associate such situations to
survival strategies.® It is, therefore, recommended to introduce further clarity to this purpose of exploitation, be
itin the recitals or in the body of the directive, along with the concepts of slavery and practices similar to slavery,
notably by making reference to key instruments and standards on the latter.®

Geographic Scope and Jurisdiction

Article 10 of the current Anti Trafficking Directive establishes the jurisdiction over the offences of trafficking
referred to in Article 2 and 3 of the EU Anti-Trafficking Directive. Yet, despite a growing body of evidence that
demonstrate the prevalence of trafficking in supply chains at international levels, the number of legal persons
that are tried and punished is astonishingly low, including as far as confiscation of their assets and/or proceeds
- resulting from the knowing use of (or their intentional lack of diligence/disregard towards) services provided
by suppliers or service providers that have integrated trafficking as their modus operandi — is concerned.

This relative impunity enjoyed by corporations and enterprises of all sizes, which is also related to the question
of demand addressed below, can be addressed through the introduction of unambiguous provisions, clearly
affirming the inclusion of legal persons as offenders.

ICAT proposes including references to new EU legal instruments addressing corporate responsibility as well as
public procurement and due diligence. A revision of the EU Anti-Trafficking Directive would also be an
opportunity for providing further guidance on jurisdictions and liability of legal persons.

In addition, and in light of the growing body of evidence linked to the exploitation of migrant victims along
migration routes, the EU should make better use of the EU Global Human Rights Sanctions Regime (EUGHRSR)
which targets individuals and entities responsible for or involved in serious human rights violations or abuses
worldwide, which includes also trafficking in human beings, in so far as those violations or abuses are widespread,
systematic or are otherwise of serious concern.?

Therefore, it is recommended that the directive also integrates provisions encouraging Member States to (a)
establish jurisdiction over offences committed outside of their territory as early as they have a reasonable
suspicion that the crime of trafficking may have been committed and (b) provide assistance and support
measures when required by the directive to (potential) victims regardless of their origin and of the place
where they may have been trafficked and exploited.

9 1CMPD and al., European Commission, Report for the Study on Typology and Policy Responses to Child Begging in the EU, European
Commission, 2012, available at https://ec.europa.eu/anti-trafficking/document/download/849047a6-3823-4b6e-813b-68468189384a en

10 See ECHR, Guide on Article 4 of the European Convention on Human Rights: Prohibition of Slavery and Forced Labour, 2021, available at:
https://www.echr.coe.int/Documents/Guide Art 4 ENG.pdf

1 Art. 1 of Council Decision (CFSP) 2020/1999 concerning restrictive measures against serious human rights violations and abuses.




https://ec.europa.eu/anti-trafficking/document/download/849047a6-3823-4b6e-813b-68468189384a_en

https://www.echr.coe.int/Documents/Guide_Art_4_ENG.pdf

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32020D1999
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Tackling Demand

The Public Consultation, has placed an important emphasis on the demand dimension of Trafficking in Persons.
Addressing demand is of paramount importance to the fight against trafficking in persons.

As recently recalled by ICAT in its Issue Brief entitled Preventing Trafficking in Persons: the Role of Public
Procurement®?, “[...] demand for goods and services that could be produced by trafficking victims provides
traffickers with economic incentives to exploit their victims. Therefore, addressing the demand side of trafficking
in persons by preventing trafficking in supply chains is an area of urgent concern”.

At international level, a number of normative instruments integrated binding obligations on State parties or
established authoritative guidance and standards that directly address demand. Among them, Article 9(5) of the
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children (Palermo
Protocol), supplementing the United Nations Convention against Transnational Organized Crime requires States
Parties to undertake the necessary steps that would “discourage the demand that fosters all forms of
exploitation of persons ... that leads to trafficking.” A similar provision is also contained in the 2005 Council of
Europe Convention on Action against Trafficking in Human Beings'? (Article 6), which has been ratified by all EU
Member States. In the same vein, SDG 12.7 specifically calls on all States to promote sustainable public
procurement practices.

The current directive places demand under article 18 entitled “Prevention” providing that “Member States shall
take appropriate measures, such as education and training, to discourage and reduce the demand that fosters
all forms of exploitation related to trafficking in human beings” while encouraging Member States “to establish
as a criminal offence the use of services which are the objects of exploitation as referred to in Article 2, with the
knowledge that the person is a victim of an offence referred to in Article 2”. As a consequence, States are not
obliged but recommended to criminalise those that knowingly (a) use the services provided, or (b) purchase
goods produced by victims of trafficking.

ICAT and its membership would therefore recommend to introduce provisions preventing natural and legal
persons to use the services or purchase products that have been produced by victims of trafficking, through inter
alia, the establishment of rules applicable to commercial legal entities (from public entities, international
corporations to small and medium size enterprises) that would require them to get access to their suppliers’
audit reports and to the names and addresses of factories in their supply chains. This should additionally
include the strengthening of public procurement procedures and definition of award criteria that requires due
diligence in the implementation of human rights standards in supply chains, and establish appropriate
monitoring and enforcement mechanisms. In addition, strengthening rules on joint and several liability for
minimum wages or equivalent standard and for health and occupational standards in all sectors and in particular
in those prone to exploitation

Non-prosecution or non-application of penalties to the victim (Article 8)

12|CAT, Preventing Trafficking in Persons: the Role of Public Procurement, 2021, available at:
https://icat.un.org/sites/g/files/tmzbdl461/files/publications/icat_issue brief 10 on public procurement 0.pdf

13 CoE Convention on Action against Trafficking in Human Beings, 2005, available at https://rm.coe.int/168008371d




https://icat.un.org/sites/g/files/tmzbdl461/files/publications/icat_issue_brief_10_on_public_procurement_0.pdf

https://rm.coe.int/168008371d
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As recalled in a recent ICAT Issue Brief focussing on non-punishment* “victims of trafficking are subjected to
exploitation in various ways. Sometimes, as a result of their victimization, they engage in illegal conduct.
Common examples include involvement in the sex trade, involvement in drug production or trafficking, petty
crime, possession or the use of fraudulent documents or entering another country in a manner that does not
comply with its immigration laws”. Such type of situations also happens within the EU despite the provision
established under Article 8 of the EU Anti-Trafficking Directive. Article 8 leaves it to Member States, in
accordance with the basic principles of their legal systems, to ensure that their respective authorities are entitled
not to prosecute or impose penalties. Such an approach leaves a wide margin of appreciation to law
enforcement and criminal justice professionals as to whether prosecution and punishment should apply to
victims who committed offences as a direct result of their being trafficked, including children.

ICAT recommends that a revised directive provides more guidance on the application of the non-punishment
principle, impose obligations for raising awareness of this principle within the judiciary and use more clear
language in formulating what is legally required.

Competent authorities often fail to identify the victim correctly, and do not fulfil their due diligence obligations
of protection. ¥ As a result, in many member States, this legislative approach has allowed the prosecution and
punishment of victims, as well as the denial of their rights, such as access to justice and redress or the right to
protection against secondary victimization and further trauma. This is against the purpose outlined in Recital 14
“to avoid further victimisation and to encourage them to act as witnesses in criminal proceedings against the
perpetrators.” Furthermore, as recently established by the European Court of Human Rights (ECtHR) “the
prosecution of victims, or potential victims, of trafficking may, in certain circumstances, be at odds with the
State’s duty to take operational measures to protect them” 26,

ICAT recommends ensuring that current Article 8 of the EU Anti-Trafficking Directive be rephrased in order to
impose an obligation on EU Member States to establish a specific legal provision providing for the non-
prosecution and non-punishment of victims for their involvement in unlawful activities they have been
compelled to commit as a result of their being trafficked. This should include sanctions foreseen by criminal,
civil or administrative law. Furthermore, in line with the recent ECtHR jurisprudence, given the paramount
importance of early identification of victims of trafficking, any decision to prosecute should be taken insofar
as possible after the process of victim identification by a competent authority is concluded and would have
to take that assessment into account.?” While the process of verification of the person’s status as a victim of
trafficking is ongoing, the person should be referred to assistance and protection in line with the relevant
standards.

In addition, it is noted that victims may be subject to detention in a wide range of circumstances, and this could
amount to a penalty. The prevention of trafficking or re-trafficking cannot be used as a blanket
ground for detention, unless it can be justified in the individual case. Furthermore, in line with UNHCR Guidelines
on Detention, and as a general principle, asylum-seekers and refugees, including those who have been (re-)
trafficked, should not be detained in view of their protection needs.'® The OHCHR Principles and Guidelines on

14 ICAT, Non-punishment of Victims of Trafficking, Issue Brief, 08/2020, available at
https://icat.un.org/sites/g/files/tmzbdl461/files/publications/19-10800 icat _issue brief 8 ebook final.pdf

15 UN Special Rapporteur on trafficking in persons, especially women and children, The importance of implementing the non-punishment
provision: the obligation to protect victims, 2020, A/HRC/47/34.

16 ECtHR, V.C.L. and A.N. v. the United Kingdom, §§ 158-159; V. G.S. v. the United Kingdom (dec.), § 22

7 ECtHR, V.C.L. and A.N. v. the United Kingdom, §§160-162. The Court reiterates that, while the prosecutor might not be bound by the
findings made in the course of victim identification process, the prosecutor would need to have clear reasons, consistent with the
international definition of trafficking, for disagreeing with.

18 See UNHCR, Guidelines on the Applicable Criteria and Standards relating to the Detention of Asylum-Seekers and Alternatives to
Detention, 2012, available at: https://www.refworld.org/docid/503489533b8.html. Detention is an exceptional measure and can only be
justified for a legitimate purpose after all alternatives have been exhausted. Detention must be in accordance with, and authorised by, law
and must be subject to regular judicial review to ensure its ongoing legality. UNHCR, Guidelines on the Applicable Criteria and Standards

relating to the Detention of Asylum-Seekers and Alternatives to Detention, 2012




https://www.refworld.org/docid/503489533b8.html

https://www.refworld.org/docid/503489533b8.html

https://icat.un.org/sites/g/files/tmzbdl461/files/publications/19-10800_icat_issue_brief_8_ebook_final.pdf

https://www.refworld.org/docid/503489533b8.html

https://www.refworld.org/docid/503489533b8.html
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Human Rights and Human Trafficking 1° also clearly provide that detention of victims of trafficking is
inappropriate.? Finally, in case of children, detention is never in the best interest of a child and can never be
used or justified as a measure of protection for the prevention of trafficking or re-trafficking.

ICAT, therefore, recommends the adoption of specific provisions to ensure that the domestic law across EU
Member States concerned by the directive do not allow a restrictive interpretation of relevant clauses in the
area of non-detention, non-prosecution and non-application of penalties to the victim.

Addressing the Status of Third Country Nationals (Article 10)

States are required to provide assistance and support as soon as there is a reasonable-grounds indication for
believing that the person might have been trafficked and irrespective of their willingness to act as a witness (Art
11.3). While the EU Anti-Trafficking Directive calls for unconditional access to assistance and support, it applies
without prejudice to Directive 2004/81/EC. This affects access to assistance, protection and support for victims
of trafficking who are not EU nationals and do not cooperate with the authorities.

This establishes a double standard of treatment which, in specific cases where a residence permit is refused as
a result of a (potential) victim not willing or being unable to cooperate during criminal proceedings, the non-
issuance of a right of residence could result in a return of the (potential) victim to his or her country of origin
against his or her own will, and resulting in an indirect punishment of the (potential) victim.

Conditionality of residence permits on cooperation with law enforcement authorities may not only compromise
trafficked persons’ rights, including to full recovery, but may also be counterproductive from a law enforcement
perspective, especially since it is often unclear what “cooperation” is expected from trafficked persons. This is
particularly true in relation to child victims as a result of their vulnerable position. The existing provisions in
Directive 2004/81/EC may also negatively affect those trafficked persons who do wish to testify and cooperate,
but who are not required as witnesses because they possess no relevant information or because the
perpetrators do not reside in the country, but who may equally require protection and assistance.”?! This is
contrary to the human rights and victim centred approach that the Directive intends to pursue (Preamble, Recital
7, 14, 33); it contradicts the principle of non-discrimination and it is also inconsistent with the provisions of the
Victims’ Rights Directive which explicitly applies to all victims of crime, irrespective of their residence status.!

ICAT recommends that the Directive is amended to ensure coherence and consistency with the Victims
Directive, and to clearly make access to assistance, support and protection entirely unconditional for all
victims without discrimination on any grounds.

Moreover, refugees may become victims of trafficking or be at risk of trafficking when resorting to smugglers to
seek safety or because of vulnerabilities related to their status, personal situation, or context. Likewise, persons
who have been or are at risk of being trafficked may fall within the definition of a refugee contained in Article
1A(2) of the 1951 Refugee Convention or within the wider definition of persons eligible for subsidiary protection.
The potential need for international protection of these persons must be taken into account, as provided for in
the 1951 Convention, the EU Qualification Directive, and in non-refoulement obligations under international
and regional human rights law.

19 UN OHCHR, Recommended Principles and Guidelines, Guidelines 2.6, 6.1.

20 For a further elaboration on the rationale for this provision see Prevent, Combat, Protect: Human Trafficking. Joint UN Commentary on
the EU Directive - A Human Rights-Based Approach, p. 37-38. Additionally, it should be noted that



https://www.unhcr.org/protection/migration/4ee6215e9/prevent-combat-protect-human-trafficking-joint-un-commentary-eu-directive.html

https://www.unhcr.org/protection/migration/4ee6215e9/prevent-combat-protect-human-trafficking-joint-un-commentary-eu-directive.html
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Moreover, and in relation to third country nationals seeking international protection, the assessment of the
protection needs of trafficked persons should determine the best channel of protection and the best solution
for each case. To this end, ICAT recommends that a specific saving clause in line with UN Trafficking Protocol
Article 14 be included, when revising the Directive.

Enabling Effective Coordination for an Improved Provision of Assistance and Support (Article 11)

In a 2017 Communication?!, the European Commission noted that “inadequate access to information about
victims’ rights and ineffective referral mechanisms at national and transnational level, coupled with a failure to
identify all those who fall victim to trafficking continue to prevent victims of trafficking from actually accessing
the rights they are entitled to. Identifying victims efficiently and at an early stage is the first step towards making
sure they are treated as rights holders, have access to their rights and can exercise them effectively, which
includes receiving appropriate assistance and protection”.

Relevant national authorities, including but not limited to border and law enforcement officials, as well as state
and civil society service providers, should therefore be equipped and supported to identify victims, as well as to
incentivise victims to testify against traffickers with full respect for victims’ rights and needs.

ICAT, in alignment with the European Parliament, considers that fully functioning, coherent National Referral
Mechanisms coordinated with transnational referral mechanisms and funded through specific dedicated
financial allocations are of fundamental importance to victim identification and protection. ICAT members also
view the diverging procedures and practices across EU Member States as likely to prevent the establishment
and functioning of effective Transnational Referral Mechanisms, which significantly hampers the protection of
victims across borders, as well as their access to justice including compensation for harm suffered. A Study??
commissioned by the European Commission indeed noted that in the vast majority of the Member States,
referral mechanisms for victims of TIP are generally not tailored around the main identified patterns of the
phenomenon. Moreover, few NRMs have foreseen the inclusion of entities led or representing survivors of
trafficking, which, in line with revised standards for NRMs, should be promoted and mainstreamed.

Most of the referral mechanisms reviewed in the study mentioned above, while they all integrated some sort of
risk assessment in the procedures for assisted voluntary return, availability of reintegration and support in the
countries of origin varied from a Member States to another.

ICAT would recommend the introduction of common guiding principles governing the structure and
implementation of NRMs in the Recitals of a revised version of the directive, thereby respecting the diversity
of institutional approaches to protection across EU Member States, in line with the principle of subsidiarity.

Moreover, appropriate and effective referral mechanisms should be in place to ensure that persons who give
any indication that they could be at risk of persecution or serious harm are identified and referred to the
competent national asylum authorities while retaining their right to the protection and assistance provided by
the anti-trafficking system. Likewise, persons in the asylum systems who show ‘reasonable-ground indications’

21 COM(2017) 728 final, Communication from the Commission to the European Parliament and the Council Reporting on the follow-up to
the EU Strategy towards the Eradication of trafficking in human beings and identifying further concrete actions, available at
https://ec.europa.eu/anti-trafficking/sites/antitrafficking/files/20171204 communication reporting on_follow-

up to the eu strategy towards the eradication of trafficking in_human_beings.pdf

22 European Commission, Directorate-General for Migration and Home Affairs, Gregulska, J., Healy, C., Petreska, E., et al., Study on
reviewing the functioning of Member States’ National and Transnational Referral Mechanisms, Publications Office,
2020, https://data.europa.eu/doi/10.2837/24454
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that they may have been trafficked or be at risk of being trafficked should be referred to the anti-trafficking
systems while their claim for international protection continues to be examined”.!

A revised version of the directive should therefore ensure that Member States’ national referral mechanisms
foresee close cooperation and established protocols with their national asylum authorities for the age- and
gender-sensitive protection and assistance of victims of trafficking who are also in need of international
protection. This should also include ensuring that victims of trafficking seeking asylum and affected by the Dublin
IIl Regulation do not suffer discrimination in seeking access to support and in the scope of protection they are
entitled to solely because they fall within the realm of applicability of the Dublin Ill regulation. Member States
should hence be mindful of risks of re-trafficking for victims of trafficking affected by the Dublin Ill regulations
in line with relevant ECtHR jurisprudence.?

Inclusion of data collection and Reporting (Recitals, Article 19 and 23)

Data collection methodologies and data management systems are of crucial importance to the fight against
Trafficking in Persons throughout the EU. Strategic policy development and operational coordination responses
that are data-driven are more likely to yield positive outcomes for EU Member States resulting in enhanced
protection responses for (potential) victims. Yet, significant disparities exist between EU Member States in that
field, with Member States adopting different data collection methodologies and divergent definitions. While
Recital 28 of the EU Anti-Trafficking Directive provides that “[...] the Union should continue to develop its work
on methodologies and data collection methods to produce comparable statistics.” It is important also to ensure
that while data protection principles are respected, law enforcement bodies are able to use and retain data in
ways that can facilitate the effective investigation and prosecution of traffickers for offences over time.

ICAT and its members would recommend introducing, under Articles 19 and 23, provisions that would
mandate the European Commission (including Eurostat) as well as relevant EU Agencies or bodies (including
the European Institute for Gender Equality) to improve and/or establish (new) common data sets and
methodologies to be collected and reported on by all Member States. Such methodologies should ensure that
data collection, monitoring and reporting are gender- and age-sensitive and consider among others religious,
cultural, traditional and/or racial sensitivity, and include the monitoring of the human rights impact of anti-
trafficking efforts.

2 Risks of re-trafficking in Dublin transfer procedures are acknowledged also in the 2021 EU Anti-Trafficking Strategy (p.15). See ECtHR case

law that is relevant to assessment of non-refoulement risks in Dublin transfer, for example, K. and Others v. Sweden, Tarakhel v. Switzerland,
F.G. v. Sweden, M.S.S. v. Belgium and Greece.
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