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█████ ████

Von:  DOCUMENTS-ACCESS <DOCUMENTS-ACCESS@acer.europa.eu>
Gesendet:  █████████████████
An: █████████████████████████████████
Betreff:  RE: Application for access to documents n. 233233

█████████

In light of your application to access information with reference n. 233233, please note that access to a 
detailed description of the Agency’s ‘sophisticated tools’ for market surveillance is refused, due to the 
secrecy on the functioning and strategy behind these tools, which are fundamental to ensure continuous and 
efficient  market  surveillance  practices.  Instead,  please  find  below  a  general  description  regarding  th e 
requested information:  

 
1)    The position builder: is an in- house tool that allows to calculate and graphically display market 

participants' short and long term position on the energy market including derivatives. 
 

2)    The auction viewer tool : it is also an in- house tool. It is largely used to produce dynamic charts 
able to represent market participants’ behaviours in a single moment or a large period. The latter 
function  is  crucial  to  observe whether market  participants’ trading  decisions  follow  a  co nstant 
pattern or are characterised by transitory variations which evidence the need for further inspections. 

 
3)    The transportation contract viewer : it is an in- house tool that allows to calculate and graphically 

display auction results for electricity transportation contract. 
 
 

With regard to the request to provide an answer to: 
 

1-   whether these tools are suitable for understanding surveillance of commercial transactions under long-
term, indexed framework contracts in the gas market - YES;  

 
2-    whether these tools map the nominated flows from different types of capacity and, for example, also 

track the allocation of dynamically allocable capacity – NO; 
 
3-    whether  ACER  mapped  the  reported  non-standard  contracts  (long-term  import  contracts)  and  their 

executions in a comprehensible and short-term retrievable manner by way of indexing specified therein –
NO; 

 
4-   whether ACER also use the tools to create the assessment mentioned in the subject (as well as the one 

published on 13 October 2021) – YES; 
 
5- whether ACER also reviewed and compared the data available to it with regard to the fundamental data 

in the gas market and used a European market model to gain an overview of the share of quantity flows 
and price indices from the long-term supply cont racts and the share of the stock exchange and OTC spot 
and prompt market – NO. 

 
With regard to whether ACER has an overview of all auction and trading platforms on which gas trading 
takes place, please note that trading platforms requires an ACER code. If a code has been issued and 
proper reporting from the participants happens, ACER is aware of the trading transactions. 
 

Yours sincerely, 
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Sabrina Di Benedetto 

For the Access to Document Coordinator 

 
 
 
From: DOCUMENTS-ACCESS  
Sent: 07 February 2022 18:27 
To: '█████████@gmail.com' <benediktschuler@gmail.com>; 'ben████huler@visproxy.com' 
<█████.████@visproxy.com> 
Subject: Application for access to documents n. 233233 
 
█████ ████ 
Brombeerweg 15 
37281 Wanfried 
Germany 
By email  
 

Dear Mr ████, 

Subject:       Your application for access to documents – Ref No ACER-IN-2021/233233 

We refer to your e- mail dated 10 December 2021 in which you make a request for access to documents, 
registered on 17 December 2021 under the above-mentioned reference number. 

Your application to access documentation related to the ACER’s Preliminary Assessment of Europe’s high 
energy prices and the current wholesale electricity market design, and in particular with limitati on to market 
manipulation in the gas market, is reported below: 

1-     request to access the Internal guidelines and rulebooks used by ACER to cooperate with other 
regulatory  authorities to prosecute market manipulation and abuse.  If  no such documents exist , 
request to access a list of national regulatory authorities with which ACER has been in contact to 
investigate the price trends that are the subject of the aforementioned Assessment, as well as the 
correspondence with these regulatory authorities (separately for electricity and gas); 

 
2-     request  to  provide  the  list  of  the  OMPs  referred  to  in  the  link 

https://acer.europa.eu/remit/coordination-on-cases/coordination-with-relevant-authorities, as well as 
all correspondence and contracts relating to this cooperation; 
 

3-     request to access documentation on the temporary cessation of monitoring activities, including the 
justification,  which  ACER  sent  to  the  Commission  at  the  time  (ACER’s  website  at 
https://acer.europa.eu/remit/coordination-on-cases/coordination-with-relevant-authorities  states: 
‘since 2018, ACER temporarily discontinued its activities related to the creation of (cross- border) 
investigatory groups because of a shortage of resources’). 

Your application contained also a request for information, which will be dealt separately. 

Your application concerns the following documents: 

1.  ACER  -  Authorised  parties  only  (restricted  to  ACER  and  NRAs)  -  Market  Monitoring  Handbook 
(MMH) – 13.12.2017 

2.  ACER - Internal document (the Agency and NRAs use only) - REMIT Market Surveillance Strategy –
14.12.2016 
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3. ACER - Confidential (Authorised Parties only) - REMIT Market Surveillance Strategy - Governance 
section -  01.06.2021 

4. ACER - Confidential (Authorised use only) - Alerts Manual  - 16.10.2019 
5. ACER - Public - ACER Single Programming Document 2022-2024 - 12.2021 
6. OMPs and ACER - Public - Memorandum of Understanding on the cooperation for market monitoring 

under Regulation (EU) No. 1227/2011 of the European Parliament and of the Council on wholesale 
energy market integrity and transparency - 2020-2021 

7. ACER - List of OMPs who signed the MoU on the cooperation for Market Monitoring   
8. OMPs correspondence  
9. ACER - Public - ACER Revised Programming Document 2018-2020 - January 2018 (see page 111) 

 
Having examined the documents requested under the provisions of Regulation (EC) No 1049/2001 regarding 
public access to documents, I have come to the conclusion that some of the listed documents cannot be 
disclosed, as their disclosure is prevented by the exceptions to the right of access laid down in Article 4 of this 
Regulation. 

Access is refused for the following documents: 

1. ACER - Authorised Parties only (restricted to ACER and NRAs) - Market Monitoring Handbook 
(MMH) – 13.12.2017. Access to this document is marked as 'Authorised parties only' and it can only be 
accessed by ACER and the NRAs. The MMH's aim is to ensure coordination and consistency in the 
investigations of potential REMIT breaches. It identifies the roles of each of the entities with wholesale 
energy market monitoring responsibilities (ACER, NRAs, PPATs), it provides guidance on case 
handling processes comprising interactions between those entities and defines the principles for 
efficient cooperation between ACER and the NRAs on REMIT breach cases.  

2. ACER - Internal document (the Agency and NRAs use only) - REMIT Market Surveillance Strategy –
14.12.2016. This document provides the framework on which market surveillance is carried out at EU 
level. This document is not shared with non-authorised parties, as it contains information of strategic 
importance for ACER and the NRAs such as challenges in relation to market surveillance and goals to 
ensure effective surveillance across the EU. 

3. ACER - Confidential (Authorised Parties only) - REMIT Market Surveillance Strategy - Governance 
section - 01.06.2021. This document details the surveillance coverage across Europe. In other words, 
this is a “who-does-what” document in relation to surveillance across the EU. This document is marked 
as 'Confidential' and should not be shared with non-authorised parties as it contains: (i) a surveillance 
gap analysis (both qualitative and quantitative) and (ii) division of monitoring work between NRAs and 
the Agency specified on a market level. This information is of strategic importance for ACER and the 
NRAs and sharing it would jeopardise the effectiveness of market surveillance across the EU. 

4. ACER - Confidential (Authorised use only) - Alerts Manual - 16.10.2019. This document contains the 
alert screening process at ACER, as well as the logic and parameters of the alerts. This document is 
marked as 'Confidential' and should not be shared with non-authorised parties. This document is the 
backbone of ACER’s market surveillance and sharing it with external parties would jeopardise ACER’s 
work in detecting and deterring market abuse in the EU wholesale energy markets. 

8.     OMPs correspondence. With regard to the whole cooperation between ACER and OMPs on market 
monitoring, the request is too vague, as this cooperation is ongoing since several years. In relation to the
ACER’s Preliminary Assessment of Europe’s high energy prices and the current wholesale 
electricity market design, there was no correspondence exchanged between the Agency and OMPs 
and the request is devoid of purpose. 
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Access is refused on the basis of the following legal grounds: 

1.  ACER  -  Authorised  Parties  only  (restricted  to  ACER  and  NRAs)  -  Market  Monitoring  Handbook 
(MMH)  –  13.12.2017.  Access  refused  in  line  with  Article  4(2)  of  Regulation  1049/2001  as  the 
disclosure would undermine the effectiveness of inspections and investigations and the overall deterrent 
effect stemming from the objective and spirit of Regulation (EU) No 1127/2011.   

2.  ACER - Internal document (the Agency and NRAs use only) - REMIT Market Surveillance Strategy –
14.12.2016. Access refused in line with Article 4(2) of Regulation 1049/2001 as the disclosure would 
undermine the effectiveness of inspections and investigations and the overall deterrent effect stemming 
from the objective and spirit of Regulation (EU) No 1127/2011. 

3.  ACER - Confidential (Authorised Parties only) - REMIT Market Surveillance Strategy - Governance 
section - 01.06.2021. Access refused in line with Article 4(2) of Regulation 1049/2001 as the disclosure 
would undermine the effectiveness of inspections and investigations and the overall deterrent effect 
stemming from the objective and spirit of Regulation (EU) No 1127/2011. 

4.  ACER - Confidential (Authorised use only) - Alerts Manual - 16.10.2019. Access refused in line with 
Article  4(2)  of  Regulation  1049/2001  as  the  disclosure  wou ld  undermine  the  effectiveness  of 
inspections and investigations and the overall deterrent effect stemming from the objective and spirit of 
Regulation (EU) No 1127/2011. 

 
The exceptions laid down in Article 4(2) of Regulation 1049/2001 apply unless there i s an overriding public 
interest in disclosure of the documents.  

The Agency believes that there is no overriding public interest that could justify the disclosure of  documents 1, 
2, 3 and 4. There may exist a public interest in knowing the market surveill ance practices of the Agency and 
their efficiency, but this does not outweigh the harm that such disclosure would cause to the interests protected 
by the invoked exceptions, and more generally the harm that such disclosure would cause to the integrity of 
European energy markets and the effectiveness of Regulation (EU) No 1127/2011.   

In accordance with Article 7(2) of Regulation 1049/2001, you are entitled to make a confirmatory application 
requesting the Agency to review this position. 

Such a confirmatory application should be addressed within 15 working days upon receipt of this letter to the 
Director of the Agency at the following address: 

Agency for the Cooperation of Energy Regulators 
Director 
Trg Republike 3 
1000 Ljubljana 
Slovenia 

or by email to: director@acer.europa.eu copying DOCUMENTS-ACCESS@acer.europa.eu 

Yours sincerely, 

████████████

███████████████████████

 
 
 


