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Subject: Yourapplicationforpublicaccesstodocuments
Our███████████████████(tobequotedinfuturecorrespondence)

Dear
On 1 July2020,theEuropeanParliamentregisteredyourapplicationseekingpublicaccess
to documents containinginformationon the number of reportedbreak-insin officesof
Members oftheEuropean Parliament(MEPs) and theirstaffas wellas thenumber ofthefts
reportedwithinthe premises of the European Parliamentby MEPs and theirstaff.You
requestaswelltocircumscribetheinformationtotheyears2019and2020,brokendown by
monthandbythevictims'politicalgroup.

Preliminaryremarks

The scope ofRegulation(EC) No 1049/2001layingdown theterms and theconditionsfor
publicaccesstothedocuments ofthe European.Unioninstitutions’,as definedinitsArticle
2(3),extendsonlytodocuments heldby aninstitution,thatistosay documents drawn up or
receivedby theinstitutionandin itspossession,and itdoes notcoverthebroaderconceptof
information.

The General Court has confirmedsuch interpretationunderliningthatitisnecessaryto
maintaina distinctionbetween the conceptofa document and thatof information,forthe
purposesofapplyingRegulation(EC)No 1049/2001.Informationmay be distinguishedfrom
a document,inparticular,asfarasit isdefinedas a dataelementthatmay appearinoneor
more documents.Inthatrespect,sincenone oftheprovisionsof Regulation(EC) No
1049/2001dealswiththerightofaccesstoinformationassuch,itcannotbe inferredthatthe
public’srightofaccessto an Institutiondocumentsimpliesa dutyonthepart oftheinstitution
toreplytoany requestfor informationfromanindividual?.

!Regulation(EC)No 1049/2001oftheEuropeanParliamentand oftheCouncilof30 May 2001regardingpublic
accesstoEuropeanParliament,CouncilandCommissiondocuments,OJ L 145,31.5.2001,p.43

2Judgmentof theGeneralCourtof2 July2015,Typkev Commission,T-214/13,EU:T:2015:448,paragraphs53
and54.



In addition, the Court of Justice of ine European Union?also stated that the right of access to

documents held by the institutions wıthin the meaning of Article 2(3) of Regulation (EC) No
1049/2001 applies only to existing documents in the possession of the institution concerned.
Therefore, an application for access to documents that would require the institution to creaie
a new document, even if that document were based on information already appearing in

existing documents held by it, does not fall within the scope of Regulation (EC) No
1049/2001. This conclusion is implicitiy confirmed by Article 10(3) of Regulation (EC) No
1049/2001, stating that documents to which access is granted have to be supplied ın an
existing version and format.

Assessment of your application

Parliament hasidentified an administrative working document of the relevant Directorate-

General, kept for internal investigation purposes, whichfalls partially within the scops of your
achliestion. The document contains some sf the information reyuested in vour application

but mainly personal data of the victims, ine location and a brief description of the items
concerned, covering the years 2019 and 2020.

Pariiament assessed your application in the light of Reguiation (EC) No 1049/2001 and

Regulation (EU) 2018/1725 on the processing of personal data*, and after examination of

the identified document, Parliament has determined that public access cannot be granted
since such document is covered by the exceptions relating to the protection of Parliament

investigations and the protection of the privacy and the intesrity of the individuals concerned.

- The exceptien relating to the _pretection_of Parliament investigations (third indent_ of Articie

4(2) of Regulation (EC) No 1049/2001)

This provision reads as follows: “jijhe institutions shall refuse access to a document where
disclosure would undermine the protection of: [...] ihe purpose of insoections, investigaiions

and audits, unless there is an overriding public interestin; disclosure ”

Moreover, General Court? states that the third indent of Article 4(2) of Regulation (EC) No

1049/2001 applies only if disclosure of the document ir questior: may endanger the
compietion of investigations and that various acts of investigation may remaın covered by
the exception as long as the investigations continue.
Parliament is indeed carrying out ongoing Iinvestigations on the incidentsER ın the
identified document. The identified documentis an interna! working Jecument only tor the

eyes of the investigaiors -which is used as an important tooi for ihe conduci 6? Wie
investigations. It allows the investigators to have an overali view of the incidents that took
place during the. covered period as weil as to look for patterns and modt:s operandi (MO)

that may help to discern the authors of the incidents.or at least to prevent future ‚similar
ıncidents. The disclosure of such document would indeed undermine the protection of the
purpose of the investigations, which is not only to identify.the authors of the incidents that
tock place but also to prevent future ones by putting in place effective measures.

 

3 Judgment ofthe Court of 11 January 2017, Typke v Commission, ©-491/15 P.-EJ'C:!2017:5, paragraph 31.

4 Regulation (EU) 2018/1725 ofthe European Parliament and of the Council of 23 October 2018 on the protection

of natural persons with regard to the processing of personaldata by the Unioninstitutions, bodies, offices and

agencies and on the free movement of such data, and repealingmE (EC) Noat ‚and Decision

No 1247/2002/EC, OJ L 295, 21.11.2018, p. 39

5 Judgment of the Court of First instance of 6 July 2006, Franchet and Byk v Commission, T-391/03 ri T-70/04,

EU:T:2006.190, paragraphs 109, 110 and 1?3.



If the document were to be publicly disclosed, the patterns and MOs that may be identified
by the investigators in order to put in place future measures could also be identified by third
parties in order to precisely change such patterns in order to circumventthe security efforts
carried out by Parliament.

As regards the existence of an overriding public interest, within the meaning of the third
indent of Article 4(2) of Regulation (EC) No 1049/2001, in the disciosure of the documentat

stake, Parliament notes that you have not cited any and that, at present, there is no
evidence of the existence of such a public interest in disclosure that would outweigh the
need for the protection of Parliament investigations.

Therefore, Parliament concludes that public access to ihe identified document cannot be

granted sinceit is covered by the exception of the third indent of Article 4(2) of Regulation
(EC) No 1049/2001.

- The exception relating_to the protection of the privacy and the _integritv_ of the _individuais

concerned (point {b) of Article 4(1) of Regulation (EC) No 1649/2001}

This articie provides that: “filhe institutions sha!l refuse access io = document where

disclosure would undermine the protection of /..] ihe privacy and ine integrity of the
individual, in particular in accordance with Communitylegis!ation regardınz !he protection of
personaldata.”

The identified document contains personai data of severai persons. \Vhen processing an
application filed under Regulation (EC) No 1049/2001 for public access to documenits that
contain persoral data, Parliament also has to apply the European legisiation 'n force
regarding the protection of such data. in the present case Regulatior (EU) 2018/1728.

Point b) of Article 9(1) of Regulation (EU) 2018/1725 provides thai personal data shall anly
be transmitted to recipients establishedin the Union other tnan EU institutions and bodiesif
“the recipient establishes that it is necessary to have the data transmitted for 5 specific

purpose in the public interest and the controller, where ihers is any reason to assume that

the data subject's legitimate interests might be prejudiced, establishes !haiıt is proportiorale
to transmit the personal data for that specific purpose after having demonstrabiy weighed the
various competing interests”.

Parliement notes that you de not mention in your application anv epesific purpose Ir the
pubic interest inat demönsirates the necessity of fransmitling To vou ihe personal Jaia
contained in the documentat. stake. Thus, Parliament is of the opinion that you have not
justified the necessity for transmission of the personal data pursuant to point b) cf Arlicie
9(1) of Regulation (EU) 2018/1725.

In addition, the ideniified document contains details, other tran personal data, of the victims.

Indeed, the description of the items concerned by the incidents shows details tnat are private

to the victims. The protection of the privacy of the individuals concerned is enshrirred in the

exception of the point (b) of Article 4(1) of Regulation (EC) No 1049/2001.

Therefore, Parliament concludes that public access to the identified documert cannot be

granted since it is covered by the exception of point b) of. Article 4(1) of Regulation {EC} No

1049/2001. ’



Finally, Parliament has considered the possibility of granting partial access to the identified
document, in accordancewith Article 4(6) of Regulation (EC) No 1049/2001. However, ithas

concludedthat deletion of the relevant information in order to grant partial access would not
provide you with the information that you are seeking in your application.

Conclusion

‘Considering all the above reasons, Parliament refuses public access to the identified
documentonthe grounds of the protection of Parliamentinvestigations(third indent of Article
4(2) of Regulation (EC) No 1049/2001) and the protection of the privacy and the integrity of

the individuals concerned (point (b) of Article 4(1) of Regulation (EC) No 1049/2001)

Your attention is drawn to the fact that, pursuant to Article 7(2) of Regulation (EC) No
1049/2001, you are entitled to submit, within 15 working days of receipt of this ietter, a
ennfkematory application with a reasoned-request for the European Parliament's-pasitionto
be reconsidered.

Yours sincerely,   


